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DETAILED ACTION 

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 : Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

3. Claims 1-4 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Toriello (Patent No. 3,976,078) in view of Kirsteins (Publication No. US 2005/0070948 
A1). 

Toriello discloses an acupuncture needle (Figure 2, element 10) comprising a 
handle (12), wherein the handle (12) may have a length (from proximal end 26 to distal 
end 27) of about 33 mm (1.25 inches, which converts to 31.8 mm and is "about" 33 mm; 
column 2, line 36) and a width of about 1.6 mm (0.05 inches, which converts to 1.3 mm 
and is "about" 1 .6 mm, essentially a decimal harmonic of the Golden Ratio; column 2, 
line 34), and a needle (11) having an exposed length (from distal end 26 of the handle 
to the distal end of the needle 13). Toriello further discloses the needle unit (10) is 
adapted to be made in different lengths so that it can be used to treat all body portions 
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of patients, is readily sterilized, and is capable of being used efficiently over prolonged 
periods of use with a minimum of pain to a patient (column 1, lines 10-16). However, 
Toriello does not disclose specifically that the exposed needle length (from distal end 26 
of the handle to the distal end of the needle 13) is about 20 mm, the width of the needle 
is about 0.16 mm, and the ratios between the handle, exposed needle, and combination 
of the two are about 1 .6. 

Like Toriello, Kirsteins discloses an acupuncture needle (Figure 1 , element 2). 
Unlike Toriello, Kirsteins teaches that a gauge of 40 (which equates to a width or 
diameter of 0.16 mm, essentially a decimal harmonic of the Golden Ratio) is typically 
used for conventional acupuncture needles (paragraph 24). Kirsteins further teaches 
that the lengths typically used for conventional acupuncture needles include 1 / 2 inch to 
6.0 inches, in Y 2 inch intervals (paragraph 23), in which the length of the needle (in turn 
the length of the exposed length of the needle) varies according to the type of tissue, 
musculature, or other subcutaneous region to be stimulated (paragraph 27). It would 
have been obvious to one having ordinary skill in the art at the time the invention was 
made to select a needle with a total length of about 2 inches (or about 50.8 mm) and a 
width of about 0.16 mm, in the event these values are required to efficiently stimulate 
the selected subcutaneous region, since it has been held that discovering an optimum 
value of a result effective variable only involves routine skill in the art. Furthermore, it 
would have been obvious to one of ordinary skill in the art at the time the invention was 
made to construct the acupuncture needle of Toriello with the values taught by Kirsteins 
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in order to utilize the acupuncture needle in a selected subcutaneous region, where 
without these particular values the acupuncture needle would be inefficient. 

A handle length (from proximal end 26 to distal end 27) of about 33 mm (or 31 .8 
mm, see above) utilized on a needle (11) with a total length of about 53 mm (or 50.8 
mm from tip 13 of needle 1 1 to top 28 of needle 1 1 , see above) would yield a needle 
(11) having an exposed length of about 20 mm (50.8 minus 31.8 equals 19 mm, which 
is "about" 20 mm). The ratio of the combined handle length and exposed needle length 
(50.8 mm) to the handle length (31.8 mm) is about 1.61 (1.6, which is "about" 1.61), and 
the ratio of the handle length (31.8 mm) to the exposed needle length (19 mm) is about 
1.6 (1.67, which is "about" 1.6). As described above, the width of the handle and the 
width of the needle are decimal harmonics of the Golden Ratio. Therefore, the 
acupuncture needle of Toriello in view of Kirsteins is essentially in harmony with the 
Golden Ratio. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Melanie Tyson whose telephone number is (571) 272- 
9062. The examiner can normally be reached on Monday through Thursday 7:30 a.m. - 
5:00 p.m., alternate Fridays 7:30 a.m. - 4:00 p.m. EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Anhtuan Nguyen can be reached on (571) 272-4963. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Melanie Tyson , 
August 23, 2006 




anhtuant. Nguyen 
supervisory patent examiner 




